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Subject RE: Next Week's Depositions 
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Mr. Vajda's report (expressing his own opinions, as he 
testii'ied) discloses all the materials he relied upon, including his 
rcutirie reliance on information provided to him by other Environ 
erployees. In contrast, the "joint report" filed by the agencies (with 
respec:t to which we have reserved our rights concerning the failure to 
cr)mply with Rule 26 expert report requirements) discloses none of the 
bjises for purpoj:ted expert testimony. Your experts cannot rely on 
opinic'ns or fa<::ts provided to them by Tetra Tech but at the same time 
e;-:pect to shie.̂ d the nature and source of that information. 

Please let me know whether you intend to respond to the requests 
for .ir.fcrmation contained in my May 17 email, which will allow Debtors 
to evaluate anti respond to your assertion of absolute "consulting 
e.vpert" immunity for Tetra Tech. Given our pre-hearing schedule, I look 
ff.irward to your prompt response. Thanks, Scott. 

Scott Kane 
Litigation Part:r.er 
SC'uire Sanders - Cincinnati 
(513; 361-124C 
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Original Message 
From: Elise . Feldmangusdoj .gov [mailto: Elise . Feloiran@usdoj .gov] 
Sent: Monday, May 22, 2006 9:43 PM 
To: Kane, Scott A. 
Cc: Jason.Barbeau@usdoj.gov; Alan.Tenenbaum@usdoj.gov; 
Jeffrey.Sands@usdoj.gov; rJinters, Karen; Brooks, Patrick J.; Lerner, 
Stephen D.; garypie.catherine@epa.gov; Martin.Thomas@epamail.epa.gov 
Subject: RE: Next Week's Depositions 

Dear Scott, 

We do not plan to make our consulting expert available to you for a 
30(b)(6) deposition. 

As I pointed out in my earlier email, the plain language of 26(b)(4)(B) 
precludes your deposing our consulting expert barring a showing of 
exceptional circumstances -- which you clearly cannot: make. 

Wright and Miller points to the Advisory Committee notes in stating, 
"the prime reason for providing some measure of automatic discovery of 
experts is to allow the adverse party to prepare for effective cross 
examination and rebuttal. . . Obviously these considerations do not 
call for discovery as to experts vjho will not testify. Wright & Miller 
Sec. 2032 citing Advisory committee Notes, 48 F.R. D. at 503 - 504. 
Since our consulting expert will not be testifying you have no reason to 
prepare for cross examination. Indeed, the deposition of our consulting 
expert would directly contravene the purposes of Rule 26(b)(4)(B). The 
purpose of the rule is tc prevent an advisor fron becoming an 
involuntary witness. Delcastor, Inc. v. Vail Assoc., Inc. 108 F.R.D. 
405 (D.Colo. 1985) . Acccrdingly, you are not en1:itled to this 
deposition. 

And it is not as if we are not producing a testifying expert. Jon Gulch 
has offered a report and is available for you to depose on Thursday at 
8:00am as agreed. You have access to expert opinions on the relevant 
issues, and can cross examine him on them. Plus you will have experts 
from the State of Michigan and Ohio to depose and cross as well. This 
is not a situation in which the only way yC'U could access an expert 
opinion was through our consulting expert. 

You attempt to equate our deposition of EP's current on-site contractors 
to your desire to depose our consulting expert. This comparison is 
utterly misplaced. URS, .Arcadis and Conestoga-Rovers (CRA), were hired 
by EP to assess and address environmental contamination on EP properties 
because those properties require remedial work -- not because of the 
litigation. Indeed URS is currently under a contract to spend its own 
money cleaning up the property under a failing remedial plan. An 
important issue for all of us is whether URS intends to honor its 
contract after the reorganization is completed. The testimony is clear 
-- no one at EP or Envirc-n ever asked URS whether it was going to honor 
the contract, or to what extent it would undertake work under a new 
remedial plan. Thus URS is an important piec:e of the funding/work 
puzzle here -- in and of itself. URS, and CRA. and Arcadis are pure fact 
witnesses who have important information that: they are in a unique 
position to give because of their relationship witn the sites --
completely outside cif this litigation. You cannot begin to compare that 

mailto:Jason.Barbeau@usdoj.gov
mailto:Alan.Tenenbaum@usdoj.gov
mailto:Jeffrey.Sands@usdoj.gov
mailto:garypie.catherine@epa.gov
mailto:Martin.Thomas@epamail.epa.gov


wLt.t our consulting expert. 

Furthermore, URS, Arcadis and CFlA are not your consultants for 
l::t.Lqation -- indeed we learned from the deposition of Mr. Vajda, that 
he h.ad requested permission to speak with only one of the three. It is 
also evident that Squire Sanders has not looked to these consultants for 
aciv._ce. Ycu, in fact, largely have ignored their existence, and wish 
that: we had too. So you have no colorable argument that these 
con.sultants fall under FRCP 26(b)(4)(B). Your reference to URS, Arcadis 
and C ^ as "EaglePicher's non-testifying experts" is wrong. 

B 
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e 
t 
0 _ 
tcike, given your own expert's blatant reliance 
It'ast & Environ employees (Mr. Vajda had even forgotten one of their 
n,:m«is provided m.any of the actual factual bases and opinions set forth 
lit your testifying expert's report. Indeed the report distinguishes Mr. 
V,:jda's opinion.3 expressly from Environ's opinions. If we were to 
ft•lJô 7̂ your rule, it would behoove us to request enough time from the 
cC'Ui t to depose all eight of those individuals. At this point, that is 
net our intention, but I raise this for illustration of our point and 
reserve all our rights. Unlike your testifying expert who clearly 
acofts out of whole cloth the observations and opinions of others 
because he has not done the work himself, our testifying expert has been 
tc ev6!ry single one of the sites at issue. He has formed his own 
ot;se r̂ 'at ions and opinions. And you will have an opportunity to ask him 
about all cf those observations and opinions when you speak with him on 
Tiiur sday. 

1 hcpci this resolves this issue so that we can turn our attention and 
limiteid resources towards narrowing issues, and if possible, towards 
r€!scl\'ing our di.fferences on the important issue of funding this trust. 

Good r.ight. Kate will be in Ohio tomorrow. I wish you safe ti:avels. 

Elise. 

Criginal Message 
From: SKane@ssd.com [mailto:SKane@ssd.com] 
Sent: Moncay, May 22, 2006 2:57 PM 
To: Feldman, Elise (ENRD) 
Sroject: FW: Next Week's Depositions 

E, 11 s e : 

Ke have received no response from you regarding the Tetra Tech 
issue discussed below (i.e., your assertion that Tetra Tech's status as 
a ourported consulting expert precludes our request for its fact 
deoosition, equivalent to the depositions you requested of EaglePicher's 
net-testifying consultants). Do you plan to make Tetra Tech available 
ard/or orovide the requested information? Obviously, we need to address 
this issue promptly. Please advise. Thanks, Scott. 

Scott Kane 
Liti:jation Partner 
Sqjire Sanders - Cincinnati 
(5135 361-1240 

mailto:SKane@ssd.com
mailto:SKane@ssd.com


Original Message 
From: Kane, Scott A. 
Sent: Wednesday, May 17, 2006 7:46 PM 
To: 'Elise.Feldman@usdoj.gov' 
Cc: Kate.Loyd@usdoj.gov; Jeffrey.Sands@usdoj.gov; 
Jason.Barbeau@usdoj.gov; Craycraft, Kenneth R.; piercejc@michigan.gov; 
TKern@ag.state.oh.us 
Subject: RE: Next Week's Depositions 

Elise: 

Thanks for your message. We will plan on taking Mr. Gulch's 
deposition in Gross lie en May 25. We would lilce to begin at 9:00 a.m. 
(EDT). I will attend anc Ken Craycraft may join me (depending on the 
scheduling of the Michigan witnesses). Please let me know if you want 
us to arrange a court reporter or if you prefer to dc it. We do not 
intend to issue a subpoena or serve a deposition notice unless you want 
us to. If you do, please let me know as soon as possible. 

Regarding Tetra Tech, I find your position impossible to 
reconcile with your own ciscovery requests. You are taking the 
depositions of 3 separate consultants that EaglePicher did not designate 
as expert witnesses. We are entitled to the same discovery. Your 
reference to Rule 26(b)(4) (B) is misplaced. Tetra Tech's participation 
in site meetings, as well as the testing and other services it performed 
demonstrate that it was rot serving in any traditional "consulting 
expert" role. If ycu continue to assert otherwise, please: 1) provide 
a copy of the i-nstrument i s) governing your retention of Tetra Tech and 
the scope of services it provioed; and 2) confirm in writing that none 
of the experts designated by the United States, Michigan, or Ohio are 
relying on any opinion, testing data, or othe?r fact obtained from Tetra 
Tech. We will review that information and let you know whether we 
intend to issue a subpoena to Tetra Tech. 

Finally, we have reviewed the "Scope of Work and Cost Estimate 
for the EaglePicher Sites" that you filed. Your accompanying notice 
refers to that document as your "Joint Expert Report." Nomenclature 
aside, that document does not satisfy the requirement of Rule 26(a) (2) . 
That rule requires the filing of an expert report containing, among 
other things, "a complete statement of all opinions to be expressed and 
the basis and reasons therefor [and] the data or ether information 
considered by the witness in forming the opinions." While your Joint 
Expert Report contains proposed funding numbers, it does not contain any 
statement of opinions to be offered in suppoirt of those numbers, much 
less "the basis and reasons therefor." 

Your filing asserts that your "experts" in this case are 
employees of the agencies who are neither specially retained nor 
specially employed to provide testimony and should be excused from 
providing reports. As comrriunicated previously to Jason Barbeau, we 
disagree. The category of experts most often excused from filing 
reports are treating physicians, an exception which does not apply in 
this case. Other experts are routinely expected tc file reports. If 
your experts in this case intend to offer opinion testimony regarding 
the basis for your proposed funding numbers, fairness dictates that they 
disclose those opinions as required by Rule 26. Moreover, Rule 26 
exempts non-retained employees from providing reocrts only where not 
"otherwise stipulated or directed by the court." ir this case, the 
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Pre-Hearing Scheduling Order to which we agreed explicitly required 
expert reports. Your failure to provide them is particularly 
P'rejudicial to us because we will complete discovery of your experts 
cnly a few business days before the hearing where you intend to offer 
tteir opinion testimony. 

I mention this issue not to precipitate dispute now, but rather 
just to make you aware of our continued disagreement with your failure 
to orovide expert reports that disclose and support any opinion 
testimo.ny you intend to offer. Please note that we reserve our right to 
see< to exclude or limit the opinion testimony to be offered by your 
p:to;:)Osed experts. 

I am available to discuss any of these issues in more detail at 
you.r convenience. 

Sco":t Kane 
L:.t:^gation Partner 
Scju;-re Sanders - Cincinnati 
(!) 13 ) 3151 -12 4 0 

Or;-gir-al Message 
F r o n : E l i s e . F e l ' l m a n @ u s d o j . g o v [ m a i l t o : E l i s e . F e l d m a n @ u s d o j . g o v ] 
Sant;: Wednesday, May 17, 2006 1:06 PM 
To: p .Le rce jc@mich igan .gov ; TKern@ag . s t a t e . oh . u s ; Kane, S c o t t A. 
Ct;: K.ate . LGyd@usdoj . gov; J e f f r e y . S a n d s @ u s d o j . g o v ; 
J . i s o n . E a r b e a u @ u s d o j . g o v ; C r a y c r a f t , Kenneth R. 
Sub; e i : t : RE: Next Week 's D e p o s i t i o n s 

Scot t , 

Th.ariks for your email. We will plan for the 25th at EPA's office in 
Crosse lie (just outside of Detroit). We will reserve a confe:rence room 
for that purpose. How many people will you be bringing? 

Regerding the States' scheduling, I understand they are discussing that 
issie, looking :.nto their witnesses' schedules and trying to avoid 
ô 'er lapping unduly, so they tell me they will be letting you know 
shior tly. 

Having reviewed his report, we have decided that it will not be 
neces5;ary to depose your appraiser. 

Or. >our plan to depose Tetra Tech under 30(b) (6) -- you are not entitled 
tc: ta];e that deposition. Tetra Tech has no connection to this case 
ot:her than thrcjugh USEPA and USDOJ attorneys for this particular 
l:.tig£ition and is a non-testifying consulting expert. Federal Rule of 
C:.vil Procedure 26(b) (4) (B) prevents your taking discovery of such an 
e:;pert.. Y'ou ha\'e access to our testifying expert, Jon Gulch, so you can 
have no argument that you are unable to access opinions on the same 
subject, and you could not possibly show exceptional circumstances. 

.Acccrdingly, please let us know as soon as possible whether you will 
st;ill be notic:.ng the 30(b) (6) of Tetra Tech so that we may take the 
af;propriate action in response. I would be happy to discuss thiis with 
your further, :.f you'd like. Thank you. 

Elise. 

(jriginal Message 
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From: SKane@ssd.com [mailt:o : SKane@ssd. com] 
Sent: Tuesday, May 16, 20 06 5:44 PM 
To: Feldman, Elise (ENRD); piercejc@michigan.gov; TKern@ag.state.oh.us 
Cc: Loyd, Kate (ENRD); Sands, Jeffrey (ENRD); Barbeau, Jason (ENRD); 
KCraycraft@ssd.com 
Subject: RE: Next Week's Depositions 

Yes, we want to take the depositions of at least John Gulch, Michael 
Starkey, Jeff Lippert, Michael Wilcznski, Ray Spaulding, and a 30(b) (6) 
representative of TetraTech. We understand that Mr. Gulch is available 
only on May 25 and will plan to take his deposition that day in EPA's 
office in Detroit. Please let us know where the Michigan and Ohio 
witnesses will be produced for deposition and vje will respond with 
specific dates and times during the week of May 22-25. If we determine 
that we want to take other depositions, we will let you know as soon as 
possible this week. Thanks. 

Scott Kane 
Litigation Partner 
Squire Sanders - Cincinnati 
(513) 361-1240 

Original Message 
From: Elise.Feldman@usdoj.gov [mailto:Elise.Feldman@usdoj.gov] 
Sent: Tuesday, May 16, 2006 5:41 PM 
To: Kane, Scott A.; Craycraft, Kenneth R. 
Cc: Jason.Barbeau@usdoj.gov; Jeffrey.Sands@usdoj.gov; 
Kate.Loyd@usdoj.gov 
Subject: Next Week's Depositions 

Are you planning any depositions next week? Please let me know as soon 
as possible so that we can plan our travel. Thank you. Elise. 
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